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1. Introduction

The criminal justice system in Canada attempts to achieve a
balance between the power of the state and the vulnerability of
suspects to possible coercion when detained by the police. This
balance is especially important to achieve because some police
interrogators in Canada are trained to exploit the vulnerabilities of
detainees. For example, the Reidmanual — the training manual used
across most of North America - suggests that “. . . the uneducated
andunderprivileged aremore vulnerable to flattery than theeducated
person . . .”.} Interviewers are instructed to capitalize on suspects’
needs for social conmection by using false praise. Interrogation
strategies such as these put suspects (including innocent ones) at an
increased risk for self-incrimination.

Some of the protections for wcmmooﬁm are enshrined in the Canadian
Charter of Rights and Freedoms.” Whereas the right to counsel is
explicitly stated in s. 10(b) of the Charter, the right to silence has been
established only through common law, In R. v. Hebert,” the Supreme
Courtruled that theright to silenceis understood when ss. 7and 10(b)
ofthe Charter are read together. Section 7 states that, “Evervone has
the right to Iife, liberty and security of the person and the dghtnot to
be deprived thereof except in accordance with the principles of
fundamental justice” while s. 10(b) states that, “Everyone has the
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right on arrest or detention to retain and instruct counsel without

delay and to beinformed of thatright”. Thus, to protect citizens from
the potentially overwhelming power of the state, the detainee is
entitled to speak with legal counsel atthe outset of aninterrogation so
thathe orshe maymake aninformed decisionabout whether ornotto
participate in the criminal investigation. Further, it was implied in
Heberr that when a detainee has exercised the right to counsel, he or
she has, de facto, made an informed choice about whether or not to
speak to police since “[p]resumably, counsel will inform the accused
of the mght to remain silent.”*

By way of comparison, detainees in the United States are provided

with greater protection than are detainees im Canada. In the-

Hmbnﬁmmaw United States Supreme Court decision i Miranda v.
Arizona” it was established that police must follow. detailed warning
and waiver guidelines before interrogating suspects in order 8
protect their Fifth Amendment right against self-incrimination.®
Although the content and structure oM, Miranda warnings vary
greatly, a typical Miranda warning reads: “You have the right to
rermain silent; anything you say can and will be used against yonina
court of law”. The wording of the caution varies by jurisdiction, butit
isrelatively concise, and Q@mﬂw mﬁﬁmm that anything that suspects say
will be used against them in court.” Right to silence cautions in
Canada also vary by jurisdiciion but in mobmwmr they are less clear
than Miranda and they are not mandated by law.

2. Importance of Cautions and Risk of False Confessions

m.ﬁmwooﬁ frequently believe thatitis in their best interest to talk to
police.” Because innocent suspects may be more likely than guilty
ones to speak with police, they are thus at an increased risk for self-

4. Ibid, at para. 73.
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(2008). The language of Miranda wamings in Amercan jurisdictions: A
replication and vocabulary analysis. Law and Human Behavior, 32(2), 124-
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incrimination.” Innocent people may falsely suppose that their
innocence will serve as a protective factor. They may mistakenly
@mwmﬁw nam; their intentions and emoticnal states are apparent to
others™ or that they will go free because the world is just and they
deserve tobe free.'! Not only areinnocent peoplemore likely to waive
their nght to silence than guilty people, in sorne cases, an innocent
person may eventually falsely confess as a result of psychologically
coercive techniques in the interrogation room.'? The rsk of false
confessions could be reduced if measures were taken to ensure that
the suspect understood and knowingly E%owg his or her right to’
silence.

Section 10(b) of the Charter legally requires the police to inform a
detainee of their right to counsel. Although there is no similar legal
duty with respect to the right to silence, the police usually read a
standard caution to an arrested suspect which informs them of their
right to remain silent. In order to be genuinely protective however,
this caution would need to be thoroughly understood. Research into
caution comprehension has revealed that many suspects have
difficulty understanding their right to remain silent and do not
grasp the implications of waiving this right.'* This lack of
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comprehension suggests that the right to silence may be a hollow
safeguard because it does little to protect detainees from the
potentially coercive power of the police. Furthermore, because the
reading of a standardized caution is not.a legal requirement, there is
considerable variability in how the information is communicated.**
Cautions are often hastily delivered, poorly phrased, convoluted, and
conveyed with a diffidence that masks their true importance.

The spontaneous and automatic patterns of dialogue that occur
regularlyin everyday life are not characteristic of the social dynamics
in an interview room. In a forensic context the reading of the right to
silence is not “normal conversation”. In some respects the police are
in a conflict of interest when informing a suspect of their right to
silence. A confession, the primary objective of many interrogations,
will not be forthcoming from an uncommunicative suspect.
Delivering the right-to-silence caution may thus be perceived by the
police as a necessary evil, a formality that precedes their central
purpose of eliciting a confession from a noncompliant offender.!® A
noncommittal affirmative “ok” from the suspect may be more than
enough to demonstrate to the court that the suspect understood his
options, and that the officer fulfilled his or her duty. It is a low
threshold.

Many omcﬁowm are difficult to understand even under ideal
circumstances.'® The stress of an interview room would further
jeopardize full comprehension.!” The right to silence caution used in

(2011). The might to silence: Investigating the comprehensibility of a
Canadian pelice caution. Journal of Police & Criminal Psychology, 26(2),
§7-99; Eastwood, I, & Snook, B. {2009). Comprehending Canadian Police
Cautions: Are the rights to silence and legal counsel understandable?
Behavioral Sciences and the Law, 28(3), 366-377. Eastwood, J., & Snook, B.
(2012). The Effect of Listenability Factors on the Comprehension of Police
Cautions. Law and Human Behavior; 36, 117-183; Eastwood, J., Snook, B, &
Luther, K. (2014). On the need to ensure better comprehension of
interrogation rights. Canadian Criminal Law Review, 18, 171-181. Moore
& Gagnier (2008) supra, footnote 9.

14. Eastwood, J., Snccok, B., & Chauik, S. (2010). Measuring Reading
Complexity and Listening Comprehension of Canadian Police Cautions.
Criminal Justice and Behavior, 37(4), 453-471.

15. Moore & Gaguier (2008), supra, footnote 9; Walsh, D. and Buli, R. (2010).
Know your rights? A study comparing fraud investigators approaches to
informing suspects of their rights and ensuring they are understood and
observed. Cambrian Law Review, 41, 24-39. .

16. Supra, footnote 13.

17. Scherr, K.C., & Madon, §. (2011). You Have the Right to Understand: The
deleterious effect of stress on suspects” ability to comprehend Miranda. Law
and Human Behavior, 36, 4, 275-282.
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dﬁubp.w,mmu Manitoba iilustrates a variety of features that obfuscate
rather than clarify the purpose of the caution. It reads:

You are not bound to say anything but any word or act while in custody
of the police may be subject to written, audic and or video recording and
any such recording may be used as evidence. Do you understand?

The caution contains low-frequency phrases (e.g. “you are not
bound . ..” and “any word or act . . .”") and potentially problematic
terminology (e.g :mcE.moﬁ to” and “evidence”). Furthermore,
conspicuously m@mmﬂ is the question of whether or not the suspect
wishesto speak to the police. The suspect has been informed thathe or
sheis “not bound” to say anything, but that “any word or act” may be
recorded. Even if the suspect says “yes”, when queried about his or
her understanding, it is unclear which portion of the preceding
sentence he or sheispurporting to haveunderstood. Itisimpossible to
know. The suspect is not asked if he or she wishes to say anything.
Consequently, a “yes” reply to the question “Do you understand?” is
difficult to interpret. Does “yes” show that the detainee knowingly
and voluntarily declined his or her right to remain silent? Not
necessarily. Answers to closed yes/mo questions are notoriously
difficult to interpret because BHHS@éoom are often predisposed to be
acquiescent.'® Suspects may say “yes” — a committal affirmation -
even when they do not understand because mpmu\ seek to please the
interviewer. HHﬁm response bias is referred to in the literature as a
response set.”” The inadequacy of “Do you understand?” 5 mpo
context of comprehension appraisal has been well documented.*

In summary, the right to silence is meant to protect suspects from
self-incrimination. In cases where an innocent suspect has been
targeted, the effective use of the right to silence may guard against
false confessions, which sometimes lead to false convictions.
Procedures that obscure its purpose, social factors that may

18. Fenner, 8., Gudjonsson, G., & Clare, I. (2002) Understanding of the current
police caution (England and Wales) among suspects in police detention.
Journal of Comnumity and Applied Social Psychology, 12(2), 83-93; Forgas, J.
(1985). Interpersonal skills: The psychology of social interaction. Pergamon:
Oxford; Xnowles, E. & Nathan, XK. (1997). Acquiescent responding in self
reports: Cognitive style or social concern? Jowrnal of Research in Personality,
31, 293-301; Sigelman, C.K., Budd, E.C., Spanhel, C.L., & Schoenrock, C.J.
(1581). When in doubt, say yes: Acquiescence in interviews with mentally
retarded persons. Mental Retardation, 19(2), 33-58.

19. Couch, A., & Kemston, K. (1960). Yeasayers and Naysayers: Agreeing
response set as a personality variable. The Jowrnal of Abnormal and Social
Psychology, 60(2), 151-174.

20. Rock, F. (2007). Communicating rights: The language of arrest and detention.
NY: Palgrave MacMillan.
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jeopardize its effective use, and problems with the caution’s wording
may all threaten the protective value of the right to silence. Given
these concerns, there were two goals of the current study.

The first objective was to explore the effect of question framing on
professed comprehension. Half of the participants were asked “Do
you understand?” and the other half were asked “Is there anything
vou do not understand?” after hearing various passages. We
wondered if our data would reveal a compliance bias as opposed to
a “yes” bias. A test of thisidea entailed examining the extent to which
participants professed understanding even if the question was framed
so that a “no” response indicated understanding.

The second objective was to compare rates of professed
comprehension with rates of actual comprehension, in order to
determine if respondents falsely claim to understand information
presented by an authority figure. Actual comprehension was
determined by the number of key points described by a participant
in response to open-ended comprehension verification questions.

2. Method

(a) Participants

The sample consisted of 128 undergraduate students, aged 18-46
vears. Sign-up sheets were circulated in an introductory psychology
course at York University’s Glendon Campus and a call for
participants was placed through York’s Undergraduate Research
Participant Pool (URPP). Students who participated in the study
were awarded partial credit toward their final grade in their
introductory psychology course. Of the 128 participants in the
study, six (4% )had previously been arrested and 46 (32%)indicated a
first language other than English.

(b) Design

Participants were randomly assigned to four different conditions
which varied in terms of the passage that was presented. Within each
condition, half the participants received a Positive Query (Do you
understand?) while the other half received a Negative Query (Is there
anything vou do not understand?).

Materials included 1) a written consent form, 2) a script of instructions
read to participants, including ome of the four passages, and 3) a
questionnaire designed for the present study to evaluate participants™
comprehension of the passages. The written consent form detailed the

46 Criminal Law O:mmm_‘a\ [Vol. 66

purpose of the study, the task required of participants, the promise of
anonyrmity and confidentiality, the freedom to withdraw from the study
at any time without penalty, and the researchers’ contact information.

The four passages were worded as follows:
(i) Modified

TheModified caution was therevised right to silence caution from
Davis, Fitzsimmons and Moore (2011). It was crafted by mzaking
several changes to the standard right to silence caution routinely
delivered to detainees in Ontano. The alterations were intended to
(and did) increase comprehension by outlining the suspect’s rights
and their implications more clearly, by adhering to proper discourse
pragmatics, and by simplifying the terminology used in the caution.

You are charged with brezking and entering. You have the right to
remain silent. This means that you don’t have to say anything if you
don’t want to. If you do say anything, whatever you say can be used
against you in court. If you refuse to say anything, your refusal cannot be
used against you in court.

(ii) Winnipeg

The Winnipeg caution, referred to earlier, is the standard caution
used by policein Winnipeg, chosen for the present study becauseitis
particularly complex and difficult to understand. In a study
examining the reading comaplexity of police cautions across
Canada,*® of all the right to silence cautions evaluated, the
‘Winnipeg caution contained the most difficult words, some
requiring at least a grade 10 reading level.

You are charged with breaking and entering. You are not bound to say
anything but any word or act while in custody of the police may be
subject to written, audio and or video recording. And any such recording
may be used as evidence.

(iii) Parallel

The Parallel passage, devised expressly for use in this study, is a
linguistic and structural parallel of the Winnipeg caution, but the
content and vocabulary have been simplified. The aim was to remove
the effects of complex subject matter and terminology om
participants’ responses.

21. Eastwood, Snook & Chaulk (2010). Supre, footnote 14,
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You do not have to get in the car, but if you do, we will drive to Loblaws.
At Loblaws we will shop. ,

(iv) Control (Nonsense)

The Control (Nonsense) passage was very. similar to the Parallel
caution in content and vocabulary — both concerned a car trip to
I.oblaws — but the Nonsense passage was designed to be confusing
and semantically nonsensical.

You do not have to get in the car, but if you do not, we will drive to
Loblaws. At Loblaws we will melt.

The first sentence is confusing because it presents a perplexing
scenario; thereisno explanation of the causallink betweennot getting
in the car and the resultant trip to Loblaws. The second sentence
depicts an impossible situation (“we will melt”). The inclusion of 2
Control (Nonsense) passage allowed us to examine how peopie
respond when asked whether or not they understand an inherently
difficult to understand statement.

For each passage in the present study, the Flesch Kincaid (FK ) and
Flesch Reading Ease (FRE) readability measures were calculated,
providing a grade-equivalence and difficulty level for readability (see
Table 1). It is important to note that only the number of sentences,
words and syllables are taken into account in the Flesch measures —
not content, complexity or vocabulary. Readability measures may
not be valid predictors of comprehension when a passage1s delivered
verbally 2 As such, the Flesch measures are employed here asa crude
indicator of complexity and must be interpreted with caution.

PASSAGE ¥K Grade Level FRE Score Difficuity Level
Modified 4.6 B2.7 easy
Winnipeg 95 : 60 standard
Parallel = - 2.2 89.5 very easy
Control (Nowseose) 1.9 103 very easy

Table 1: Flesch Kincaid (FK) and Flesch Reading Ease (FRE) readability
measures for the four Passages.

The Modified caution produced a FK Grade Level of 4.6 and a
FRE score of 82.7, indicating a Readability Level of “easy”. The
Winnipegcaution yielded a FK Grade Level of 9.5anda FRE score of
60.0, for a Readability Level of “standard”. The Parallel passage fell

22. Eastwood & Snook (2012). Supra, at footnote 13.
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at the 2.2 FK Grade Level with a FRE score of 99.5, indicating a
Readability Level of “very easy”. Finally, the Control (Nonsense)
passage had a FK Grade Level of 1.9 and 2 FRE score of 103.0 fora
Readability Level of “very easy”. As predicted, the Winnipeg caution
was the most difficult in terms of readability and grade level. The
Parzllel and Control -passages could be easily read by people
functioning around a grade 2 level.

In order to assess comprehension, the Comprehension
Verification Questionnaire was designed for the present study,
based on the measures used in Davis et al. (2011).% The questionnaire
probed comprehension using a variety of response formats, in an
attempt to thoroughly examine understanding. First was the
comprehension verification question (“Do you understand?” v. “Is
there anything you do not understand?”) which participants were to
answer by circling “Yes” or “No” on the front page of their response
booklets. The “Yes” and “No” options were counterbalanced such
that half of the participants received a booklet with “Yes” on the left
hand side of the page and “No” on the right hand side, and the other
half of participants received a booklet with the oppositelayout. Next,
participants were required to explain in their own words (1) why they
answered “Yes” or “No”, (2) what they thought the statement
communicated, (3) whether or not they thought the statement was a
warning and (4) whether they thought any information was missing
from the statement. In question 5, participants checked off any
reasons that applied for having answered “Yes” or “No” to the
comprehension verification question. Participants were also
presented with the Caution that they had heard earlier, this time in
writing. They were asked (in print) if they understood the Caution,
and to circle “Yes” or “No” accordingly (here, the question for both
the positive and negative query groupsread, “Do youunderstand the
statement” and the “Yes” and “No” answers were not
counterbalanced). Finally, demographic information was obtained.

(c) Procedure

Participants were tested in groups of between 2 and 20 studentsata
time. Testing sessions lasted between 20 and 30 minutes each. Ateach
session, students were greeted and given an informed consent form.
Once the students had signed and returned the form, the researchers
went over the consent form verbally with them, and obtained verbal
confirmation that they understood the information and wished to
participate in the study. Then, a Comprehension Verification

23. Dawis et. al. (2011). Supra, footnote 13.
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Questionnaire was placed face down on the desk in front of each
participant. The researcher was blind to which question type any
particular participant was assigned. Participants were askéd not to
turn over the test boeklet until instructed to do so.

Next, the researcher informed the participants that they would be
read a passage and that immediately upon having heard it, they were
to flip the booklet over and answer the question on the front page (the
comprehension verification question). Participants listened while the
researcher read one of the four passages (Modified, Winnipeg,
Parallel or Control (Nonsense)), and then they flipped their booklets
over and answered the comprehension verification question. They
were then instructed to fill out the rest of the questionnaire. In
accordance with the promises of confidentiality and anonymity
outlined in the consent form, no identifying information (¢.g., name,
student number) was written on the questionnaire, and signed
consent forms were stored separately from the questionnaire
booklets.

(d) Results

The comparisons of interest pertained to: (1} Question format, and
(2) actual v professed understanding. Between group differences in
comprehension were of no theoretical interest because there were a
priori substantial differences in passage complexity (see Table 1).
Moreover the Winnipeg passage is inherently difficult to understand
because thereis little information in it related to its intended purpose
(a right-to-silence caution). Also, the Control (IN oumwwm& @mmmmqm
was OHN%BQ to be unintelligible.

Rates of professed comprehension are displayed in Table 2. With
the exception of the Nonsense passage, the vast majority of
respondents professed understanding of the passage presented to
them.

50 Criminal Law Ocmmmé\ [Vol. 66

PASSAGE Clain to Claim not | x=°(1,
compre- to compre- | n=32)
hend hend

Modified: (negative query) 16 0 0.00 n.s.

(positive query) 16 0
Winnipeg: (negative query) 13 3 1.14 ns.
(positive query) 13 1
Parallel: (negative query) 14 2 .37 n.s.
{positive query) 15 1
Control (Nonsense): (negative 3 13 2.33 ns.
query) ‘
{positive query) 7 S

Table 2: Rates of professed comprehension.

(e) Question Format

To determineif rates of professed comprehension were affected by
question format (Objective 1), a series of Chi-Square tests was
conducted (professed comprehension x question format). The first
Chi-Square test compared professed comprehension to positive and
negative queries, collapsed across all four conditions. The result of
this Chi-Square test was not significant [ Xz (1, N = 96) = 1.39,p =
.24]. Generally speaking, participants purported to understand,
regardless of how the question was posed. Four more Chi-Square
tests were performed to compare professed comprehension across
question format within each of the passage groups separately (see
Table2). None of the Chi-Square tests was significant, demonstrating

that rates of professed comprehension were equivalent regardless of

question framing.

(f) Comprehension Verification

Participants’ responses to questions probing comprehension were
analyzed™ to investigate whether rates of professed comprehension
reflected actual comprehension (Objective 2). In the Modified
condition (positive and negative query groups combined), we

24. Two independent judges scored comprehension questions from z random
sample of 16 questionnaires {4 from each condition) to establish interrater
reliability. Kappa values ranged between .83 and 1.00. The first author coded
the remaining questionnaires.
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tallied whick of the 32 participants (100%) who professed
comprehension actually understood the key information
communicated in the caution. The information was broken down
into three prongs:

(1) I have the right to remain siient
(2) anything I say can be used against me in court
(3) my refusal to'speak caonnot be used against me

Nine participants (28 %) demonstrated comprehension of all three
prongs. A total of 11 participants (34%) described two of the three
prongs, with prong 2 being the most commonly understood. Nine
participants (28%) demonstrated comprehension of only one prong
— mostly prong 2 — and none described only prong 3. Three
participants (9%) described no prongs: one wrote a more general
answer that did not describe any prongs (“an explanation of one of
the arrested person’s rights and the potential consequences . . .”) and
two described prong 2, but suggested that anything they said might
also be used in their defence (. . . justice system can use anything
someone says at his/her favour or against.” and “. . . I should explain
what happened carefully to defend myself™), which contradicts what
the caution aims to communacate, effectively spoiling the response.
Three participants (9% ) stated that theirsilence could be used against
them. Overall, 16 participants (50%) understood that they had the
right to remain silent, 25 (78%) understood that anything they said
could be used against them and 17 (53%) understood that their
silence could not be used against them.

In the Winnipeg condition, the responses of the 28 participants
(87.5%) who professed comprehension were analyzed to determine
actual comprehension of the key information communicated in the
caution. Responses were evaluated based on the following three
prongs:

(1) I have the right to remain silent
(2) anything I say can be used as evidence
(3) anything I say can be used against me in court

The first two prongs are the two key pieces of information actually
contained (albeit obliquely) in the Winnipeg caution. Descriptions of
prong 3 (anything I say can be used against me in court) were noted to
distinguish between participants who understood that what they said
could be used “as evidence” from those who understood that it could
be used specifically “against them”, because this is a meaningful
distinction. If a participant described prong 3, they were scored as
having also understood prong 2. Five participants (18%) did not

52 Criminal Law Quarterly Vol. 66

describe any prongs correctly. Five participants (18%) described
prongs 1 and 2. Four participants (14%) described prongs T and 3.
One participant demonstrated comprehension only of prong 1, five
(18%) understood only prong 2, and eight {29%) described only
prong 3. Overall, 10 participants {36%) understood that they had the
right to remain silent, 22 (79%) understood that anything they said
could be used as evidence and 12 (43%) understood that anything
they said could be used agains: them.

In the Parallel condition, 29 participants (91%) professed
comprehension. Actual comprehension of this passage was
assessed by the inclusion of the following informatior in
participants’ responses:

(1) I do not have to get in the car
(2) if T get in the car we will go to Loblaws
(2) we will shop

Two participants (7%) did not explain any prongs in their
responses. Nine participants (31%) only explained two prongsand 18
participants {62%) described all three prongs.

The TESPOnses g given by the 10 participants (31%) who @aomommmg
comprehension in both the positive and negative conditions of the
Control (Nonsense) passage were tallied based on the following three
prongs:

(1) I do not have to get in the car
(2) they will drive to Loblaws if I do not get in the car
(3) people will ‘melt’

Two participants (20%) did not explain any prongs. One
participant described all three prongs. Four participants (40%)
explained two prongs and the remaining three participants (30%)
described only one prong. Across all conditions, of the 99
participants who claimed to understand the passage read to them,
only 37 included the key information in their responses.

When participants were presented (in writing) with the Caution
that they had heard earlier, and asked if they understood, 23 (18%)
changed their answer. Nine changed from “understand” to “not
understand”, while 14 reversed their “not understand” to
“understand”. Changes were unaffected by the framing of the
original question. The majority (61%) of the changes were in the
Nonsense condition. Five switched to “not understand”; nine -
switched to “understand”. Because the Nonsense statement was
intrinsically confusing itis unsurprising that its interpretation would
be variabie over time, even within the same respondent.
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Passage Comprehension Scores (max = 3) n

Complete Moderate Poor
(Score=3) | (Score=2) | (Score=0

or )
Modified 9 {28%) 11 (34%) 12 (37%) 32
‘Winnipeg 0 9 (32%) 119 (68%) 28
Parallel 18 (62%) 9 (31%) 2 {(7%) 29

Coatrol 1 (10%) 4 (40%) 5 {50%) 10
(nonsense) :

Total 99

Table 3. Comprehension scores for those professing understanding (n =
99). Cell numbers refer to the number of participants who received that
score.

3. Discussion

As predicted, rates of actual comprehension were lower than rates
of professed comprehension for each passage; rates of professed
comprehension were equivalent whether a “yes” or a2 “no” response
imdicated comprehension.

The purpose of evaluating actual comprehension among
participants who professed comprehension was to determine how
often participants claimed to inderstand something that they did not
fully understand. Of particular interest were the Modified and
Winnipeg groups. In the Modified group, where professed
comprehension was 100%, actual comprebension was moderate.
Only half of participantsunderstood that they had the right to remain
silent and only 53% grasped that their silence could not be used
againstthem. Most participants (78 %) who professed understanding
understood that anything they said could be used against them. Only
28% of participants demonstrated full comprehension. Among
participants who professed comprehension of the Winnipeg caution,
only nine (32%) fully understood it (i.e., that they had the right to
remain silent and that anything they said could be used as evidence).

Of concern regarding all right to silence cautions is that even if
suspects fully understandit, they are notinformed that theirrefusal to
speak to police cannot be held against them. Suspects may
automatically assume that their silence will be used against them.
They may assume that it will appear that they have something to hide
if they do not speak with police— that the judge will think they were
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- being difficult or uncooperative or impeding the investigation. To

our knowledge, no Canadian right to silence caution informs the
suspect that his refusal to speak cannot be held aganst him.
Arguably, suspects should be so informed because otherwise the
police are exploiting a natural tendency towards candor, without the
suspect (usually) even realizing that he or she is already in an
adversarial situation.

A number of participants understood that what they said could be
used against them, despite the Winnipeg caution not stating this
specifically. Perhaps television and media exposure to the Miranda
warning — which typically states that anything you say or do canand
will be used against youin a court of law — may have contributed to
this finding. Unprompted, 9 (14%) of the 64 participants in the
Control and Winnipeg conditions stated that they were familiar with
the caution from portrayals in the media.

The results in Table 2 show that people tend to overstate their
understanding of passages of varying difficulty and content, but that
this tendency declines when the passage is incomprehensible. The
majority of participants in the Modified, Winnipeg and Parallel
groups claimed to understand the passages and the majority of
participants in the Nonsense group claimed not to understand it.
Rates of comprehension were equivalent regardless of how the
comprehension was indicated (i.¢., “yes” v. “no”). This suggests that
what may be operating is a “compliance bias” rather than a “yes
bias”. Whether a ‘ves’ or a ‘no’ means ‘I understand’ or ‘T do not
tnderstand’, people tend to answer in the way they believe the person
in authority wishes them to. )

In the Control (Nonsense) condition, 31% of participants
professed comprehension. An analysis of the justifications given
for doing so was conducted. The most common explanation given for
“if you do not [get in the car], we will drive to Loblaws™ was that the
people already in the car would drive to Loblaws without the person
who was given the option to get in the car, should he/she choose not
to. There were two approaches that participants used to explain “At
Loblaws, we will melt”: they either ignored it or they imbued it with
their own meaning. These explanations are consistent with previous
research suggesting that when asked bizarre questions, adults will
sometimes generate interpretations that make sense to them rather
than drawing attention to the ambiguity of the questions.

The choice to waive (or not) the right to silence has more serious
ramifications for Canadian suspects than it does in comparable
jurisdictions in the U.S. or the UK. where, if a suspect asserts their
right to silence, police questioning cannot proceed. In Canada, the
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Supreme Court’s decisionin Singh® allowsinterrogators to continue

to question a suspect, notwithstanding the suspect’s objection thathe

did not wish to speak. Singh had declared his right to silence eighteen
times. The court noted that although the suspect can seek refuge in
silence, thereisnoright “notto bespokento bystateauthornties”. The
distinction is significant and arguably erodes the protection that the
right to silence is intended to provide. Typically, a suspect will have
been instructed by counsel to remain silent. The suspect’s resolve to
do somay be compromised by the confusion arising from legal advice
toremain silent setagainstinterminable questionsfrom the police. As
Alan Gold hasnoted, “Surely once an accused states he doesnot wish
to speak that must be the end of it. The law should not require dn
accused to repeat once, twice or any number of times the choice of
silence, or else only the rude, obstinate and determined will get
constitutional rights . . .”2°

The dialogue Hmwaomsoma below illustrates the challenges that a
naive suspect faces when attempting to follow his lawyer’s maﬂom.

menom I'm going to go through some things with you before I get
mnmhom ow.&\q Z% name is Don Henry. I am a detective. This is
one of our interview rooms. This is the best way to capture an
interview and you and I sit down and talk with one another,
okay? Obviously we are being audio and video taped.

Suspect: Mm Hm.

Officer: I understand that you have already spoken to counsel.

Suspect: Yes, I talked to { guess it was Duty Counsel or something?

Officer: Yup, Legal Aid.

Suspect: Somebody in Toronto and they told me I shouldn’t answer any
questicns. That’s what they told me.

Officer: Okay.

Suspect: Now . . . [interrupted]

Officer: The question is do you wish to call a lawyer now or no? Like
it’s a yes or no thing. You have already gotten some advice?
You understand?

© Suspect: Yeah, well they . . [interrupted]

Officer: You're happy with the advice that they gave?

Suspect: They told me . . . [interrupted]

Officer: Sorry I don’t want to be rude but I don’t need them to tell you to
tell me what they told you. Because that’s your private
conversation with them. The question is “Do you wish to call 2

25. R. v. Singh, [2007] 3 S.C.R. 405, 225 C.C.C. (3d) 103, 51 C.R. (6th) 199
(8.C.C.); see also R. v. Fitzgerald (2009}, 71 C.R. (6th} 183, 203 C.R.R. (2d)
238, 2009 CarswellBC 3166 (B.C. S.C.).

26. Gold, A.D. {2002). Charter Rights — and Wrongs. Alan D. Gold Collection
of Criminal Law Articles (ADGN/RP-160, October 25, 2002); at p. 2.
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lawyer right now?” Because you've already mwowau to one
right?

Suspect: Yes.

Officer: And are you happy with that advice? Do you think calling a
different lawyer would give you some different advice?

Suspect: No I don’t think so.

Officer: mea\ so do you wish to call a lawyer tight now? This second?

Suspect: No.

Officer: Okay. I'm going to read you a caution. You will be charged
with Sexual Assault. Do u\oz wish to say anything in answer to
the charge? Obviously you're not obliged to say anything
unless you wish to do so but whatever you say will be given in
evidence okay, and the last caution is if you've spoken to any
police officer or to anyone with authority or any such person
has spoken to you in connection with this case I want it clearly
understood that T do not want it to influence you in making a
statement, okay?

Suspect: Okay.

Officer: Now, before we get going, how do we spell your last name?

There are a number of aspects of this exchange that make it
improbable that an informed choice to speak (or not) was made.
Indeed, a clear choice was not even offered. It is implied from the
outset thata conversationis going to take place (i.e., ... youandIsit
down and talk with one another”). The suspect is interrupted and
prevented from broaching any discussion of duty counsel’s advice to
“Inot] answer any questions”. The caution itself was read quickly,
with no pause after the question “Do you wish to say anything in
answer to the charge?” The phrase “given in evidence” is legal jargon
that could easily be misinterpreted to mean that an exculpatory
statement could be put on the record. Further confusion is sown by
attachingthe mmoonmm&\ caution’ to the original. As Justice Langdon
DQ&EA%&%&% 7 the secondary cautionis “a confusing oozwoﬁob
of words at the best of times”. At no time did the officer make any
attempt to ascertain if the suspect truly understood his options. He
was not explicitly informed that he had the right to remain silent, nor
that it was his choice as to whether he spoke or not. He was not
informed that remaining silent could not be heid against him, that it
would notimply m,&# or that no adverse inference.could or would be
drawn from his remaining silent. He was not informed that anything
he said could be used at his trial to prove his guilt of the alleged
crime(s). [t was not explained to him that nothing Wo mightsaynowin
his own defence could be used to assist him at trial. Little (usually

27. R.v. Armishaw (2011), 278 C.C.C. (3d) 299, 2011 CarswellOnt 11001, [2011]
0.J. No. 4662 (Ont. §.C.J.), at para. 58.
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none) of this preceding information is ever included in a police
cantion, notwithstandingits legal accuracy. The preceding exchange
is not atypical. It is common for the right to silence caution to be
communicated in 2 manner that defies adequate understanding, and
thus the caution Hmﬁ&w affords the suspect the protection that 1t is
supposed to provide. ,

In a different case, the suspect had already stated her wish not to
answer any questions twenty six times prior to the following
exchange.

Suspect: Duty Counsel said not to say anything until Menday — until
see my lawyer. Like, I'm listening to what my lawyer says.

Officer: Fair enough, but they’re not sitting here.

Suspect: Right, but they said I don’t have to answer anything.

Officer: You don’t have to.

Suspect: So why are you getting mad at me?

Officer (shouting): Because Jacob is dead!

Suspect: 1 know that. .

Officer And you're gonna face charges in his niurder.

In both of the preceding exampies, the suspects eventually
provided statements that were interpreted to be inculpatory.

An up-to-date review of the role of Miranda warnings in the U.S.
concluded that Miranda has not served its intended protective
function.” The purpose of Miranda was to shield suspects from
making self-incriminating statements elicited by coercive
interrogation tactics. In the U.S., as in Canada, the police are not
permitted to threaten suspects with legal penalties or to offer leniency
in exchange for providing information. Such maneuvers would
jeopardize the perceived voluntariness ofthe obtained statements. To
circumvent these constraints police employ a range of persuasion
strategies designed to get the suspect talking. Indeed, asnoted above,
the right to silence in Canada is not accompanied by a right not to be
asked questions. Numerous legal scholars and researchers have
catalogued the means by which the police achieveindirectly what they
are not permitted to achieve directly.’® These tactics include creating
28. Snook, B., Eastwood, J., & MacDonzld, §. (2010). A descriptive analysis of

how Canadian police officers administer the right-to-silence and right-to-
legal counsel cautions. Canadian Journal of Crimineology and Criminal Justice,
52(5), 545-560. ,

2%, Smalarz, L., Scherr, K.C., & Kassin, S.M. (2016). Miranda at 50: A
Psychological Aralysis. Current Directions in Psychologica Science, 25(6)
455-450.

30. Davis, D., & Leo, R.A. (2012). Interrogation through pragmatic implication:
Sticking to the letter of the law while violating its intent. In L. Solan & P.
Tiersma (Eds.). The Oxford handbook on language and law. (pp. 354-366).

58 Criminal Law Ocmamlp\ [Vol. 66

the impression that an immediate admission will preempt dire future

difficulties; suggesting that remaining silent will invite adverse

inferences by ‘others’; and disguising the adversaral nature of the
situation by expressing sympathy and understanding. for the

‘mistake’ that was made. o

A recent case before the Alberta Court of Appeal®* illustrates the
ongoing difficulties with how the right to silence is communicated as
well as the legal difficulties associated with determining if the right
has been breached. Having been provided with his s. 10(b) Charter
warning the suspectindicated his wish to consult a lawyer. The officer
then continued: “Youare not obliged to say anything unless you'wish
to do so, but whatever you say may be given in evidence. Do you wish

1o say anything”? to which the suspect made an incriminating reply.

As we noted earlier, a ‘caution’ about remaining silent that includes

aninvitation to speak may obfuscate, if not defeat the purpose of the

caution. Moreover, delivering the 10(b) caution without allowing for
its implementation obviates any protection that 10(b) would
otherwise provide. As McLaughlin, J. observéd in Hebers> “The
most important function of legal advice upon detention is to ensure
that the accused understands his rights, chief among which is his right
to silence. The detained suspect, potentially at a disadvantage in
relation to the informed and sophisticated powers at the disposal of
the state, is entitled to rectify the disadvantage by speaking to legal
counsel at the outset, so that heisaware of hisright notto speak to the
police and obtains appropriate advice with respect to the choice he
faces (at952).. . The guarantee of the nght to counselin the Charter
suggests that . . . the test for whether [the choice to speak or not] has
been violated is essentially objective. Was the suspect accorded his or
her dght to consult counsel? (at §55). G.T.D. clearly was not afforded
his right to counsel. The majority nevertheless found the violation to
have been minor. The inculpatory statement was admitted.>
Cambridge: Oxford University Press; Leo, R.A. (1996). Miranda’s revenge:
Police interrogation as a confidence game. Law & Society Review, 30, 255-
288; Scherr, K.C., Alberts, K.A., Franks, A3, & Hawkins, 1. (2016},
Overcoming innocents’ naiveté: Pre-interrogation deciston making among
innocent suspects. Behavioral Sciences & the Law, 34, 564-579,

31. R.v. G.T.D.(2017), 355 C.C.C. (3d) 431, 40 C.R. (7th) 25, [2018] 4 W.W.R.
645 (Alta. C.A.), reversed (2018), 338 C.C.C. (3d) 340, 43 C.R. (7th) 210,
12018] 4 W.W.K. 690 (8.C.C.).

32. R.v. Hebert,[1950]2 8.C.R. 151,57 C.C.C. (3d) 1,77 C.R. (3d) 145 (S.C.C.).

33. Upon further review the 3.C.C. (R v. G.T.D. (2018), 359 C.C.C. (3d} 340, 43
C.R. (7th) 210, [2018] 4 W.W.R. 690 (S.C.C.)) determined that the police
were obliged to postpone questioning GTD until after he had had an

opportunity to speak with counsel. The majority decided that the statement
should be excluded, the appeal allowed, and a new txal ordered.
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4. Conclusion

As this study has demonstrated, people are proné to comply with
the social demands of the situation in which they find themselves, and
therefore may indicate that they understand information presented
to them despite incomplete comprehension. Even when presented
with incomprehensible information, some nonetheless profess to
have understood it. These findings show that we may have inflated
confidence in the current right to silence caution procedures in
Canada. If suspects claim to understand their right to silence even
when they do not, and/or waive it in order to comply with the
perceived wishes.of a police officer, ther the caution is an ineffective
safeguard against self-incrimination even when the individual is
innocent. These concerns are not new. Many of themhave beenraised
before.®® Current Canadian police practices with respect to
communicating to a suspect their right to silence are woefully
inadequate. gmb% cautions are inherently confusing and complex in
the first place,®® little effort is made to determine if the suspect
understands their right, and often itis not clearly established that an
informed choice to speak (or not) was made.

As noted in the introduction, the police have no legal duty to
deliver the right-to-silence caution. Does it matter, therefore, how
wellthey conveyitifthe ultimate responsibility for doing so rests with
34. Baldwin, J. (1993). Police interview techniques: Establishing truth or proof?

British Journal of Criminology, 33(3), 325-352; Cloud, M., Shepherd, G.B,,
Nodvin Barkoff, A., & Shur, J.V. (2002). Words Without Meaning: The
constitution, confessions, and mentally retarded suspects. University of
Chicago Law Review, 69, 567-601; Ives, D. E., & Sherrin, C. (2008). R. v.
Singh- — A meamngless right to silence with dangerous comnsequences.
Criminal Reports, 51, 250-261; McArthur, H. (2006). The right to silence: An
overview. In Alan D. Gold Collection of Criminal Law ArticlesADGIN/RP-
208, (April 2007); Michalyshyn, P. (1990). Brydges: Should the police be
advising of the night to counsel? 74, Criminal Reports (3d) 151; Stuart, D.
{2011). “Criminal Justice - Many More Kudos than Brickbats”. In David
Wright and Adam Dodek (Eds.). Public Law at the McLachlin Court: The
First Decade. Toronto: Irwin Law; Stuesser, L. (2002). The Accused’s Right
to Silence: No doesn’t mean no. Manitoba Law Journal, 29(2), 145-170; Yau,
B. (2007). Making the Right to Choose to Remain Silent a Meaningful One.
Criminal Reports, 38 C.R. (6th) 226 at 240.

35. Portions of some cautions in use today are a holdover from England’s
Indictable Offences Acr of 1848; “, . . give him clearly to understand, that he
has nething to hope from any promise of favour, and nothing to fear from any
threat which may have been held out to him to induce him to make any
admission or confession of his guilt. . .” (Chapter X, S. 13, p. 183). The fact
that such antiquated terminology is still being used in 2018 is eloguent
testimony to the need for an overhaul of the entire exercise of how suspects’
rights are comrnunicated.
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defence counsel? In our opinion, it does matter because an
interrogation that yields a contested “confession” is almost
invariably preceded by a right-to-silence dialogue in which the
defendant often replies “yes” to a ‘yes/no’ query regarding their
understanding of whatever it is the interrogator has put to them. This
exchange may be used at tmal to buttress the prosecution’s claim
regarding the voluntariness of the ensuing confession. As we have
shown, the social dynamics of this pivotal exchange should reduce
our confidence in the reliability of the suspect’s “yes” response.

Many, (possibly most) interrogation practices in North America
are guilt presuraptive, accusatory, confrontational, aggressive, and
@mwoWoHomﬁmE\ BmE@EmQﬁ The Reid® technique is not a truly
investigative exercise. It is not designed for the discovery of facts and
evidence, nor are its Hacuamﬁpowﬁmw operating mmmﬁﬁwﬂobm based ona
sound empirical foundation.’’ Ooumopﬁauz%, In our opimion, a
suspect has far more to lose than they have to gain by participatingin
such an interrogation. There exist genuinely investigative
interviewing techniques that seek to: (1) admiinister legal rights
comprehensively, and (2) discover information that can be validated
as fact and converted into evidence. If implemented, such methods
would go m Honm way towards obviating concerns with false
ooubmmwobm Until such time that these evidence-based practices
are adopted, defence counsel can best serve their client’s interests by
advising them to remain silent.

36. Supra, footnote 1.

37. Gallini, B. R. (2010). Police “Science” in the interrogation room: Seventy
vears of pseudo-psychological interrogation methodste obtain inadmissible
confessions. Hastings Law Jowrnal, 61(3), 529-580; Hirsch, A. (2014). Going
to the source: The “new” Reid method and false confessions. Ohio State
Journal of Criminal Law, 11(2), 803-826.

38. Shepherd, E. (2007). Investigative interviewing: The conversation manage-
ment approach. New York: Oxford University Press; Snook, B., Eastwood,
T., Stinson, M., Tedeschini, J., & House, J.C. (2010). Reforming investigative
interviewing in Canada. Canadian Journal of Criminology & Criminal Justice,
52(2), 215-229; Snook, B., Luther, K., & Barron, T. (2015). Interviewing
suspects in Canada. In D. Walsh, G. Oxburgh, A. Redlich, & Myklebust
(Eds.), Contemporary developments and practices in investigative interview-
ing and interrogation: An International perspective (at pp. 228-239). Oxford:
Routledge Press; Watkins, XK., Turtle, I., & Euale, J. (2017). Iaterviewing
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